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Federal Trade Commission § 240.4 

AUTHORITY: Secs. 5, 6, 38 Stat. 719, as 
amended, 721; 15 U.S.C. 45, 46; 49 Stat. 1526; 15 
U.S.C. 13, as amended. 

SOURCE: 55 FR 33663, Aug. 17, 1990, unless 
otherwise noted. 

§ 240.1 Purpose of the Guides. 
The purpose of these Guides is to pro-

vide assistance to businesses seeking to 
comply with sections 2 (d) and (e) of 
the Robinson-Patman Act (the ‘‘Act’’). 
The guides are based on the language 
of the statute, the legislative history, 
administrative and court decisions, and 
the purposes of the Act. Although the 
Guides are consistent with the case 
law, the Commission has sought to pro-
vide guidance in some areas where no 
definitive guidance is provided by the 
case law. The Guides are what their 
name implies—guidelines for compli-
ance with the law. They do not have 
the force of law. 

§ 240.2 Applicability of the law. 
(a) The substantive provisions of sec-

tion 2 (d) and (e) apply only under cer-
tain circumstances. Section 2(d) ap-
plies only to: 

(1) A seller of products 
(2) Engaged in interstate commerce 
(3) That either directly or through an 

intermediary 
(4) Pays a customer for promotional 

services or facilities provided by the 
customer 

(5) In connection with the resale (not 
the initial sale between the seller and 
the customer) of the seller’s products 

(6) Where the customer is in competi-
tion with one or more of the seller’s 
other customers also engaged in the re-
sale of the seller’s products of like 
grade and quality. 

(b) Section 2(e) applies only to: 
(1) A seller of products 
(2) Engaged in interstate commerce 
(3) That either directly or through an 

intermediary 
(4) Furnishes promotional services or 

facilities to a customer 
(5) In connection with the resale (not 

the initial sale between the seller and 
the customer) of the seller’s products 

(6) Where the customer is in competi-
tion with one or more of the seller’s 
other customers also engaged in the re-
sale of the seller’s products of like 
grade and quality. 

(c) Additionally, section 5 of the FTC 
Act may apply to buyers of products 
for resale or to third parties. See 
§ 240.13 of these Guides. 

§ 240.3 Definition of seller. 
Seller includes any person (manufac-

turer, wholesaler, distributor, etc.) who 
sells products for resale, with or with-
out further processing. For example, 
selling candy to a retailer is a sale for 
resale without processing. Selling corn 
syrup to a candy manufacturer is a sale 
for resale with processing. 

§ 240.4 Definition of customer. 
A customer is any person who buys for 

resale directly from the seller, or the 
seller’s agent or broker. In addition, a 
‘‘customer’’ is any buyer of the seller’s 
product for resale who purchases from 
or through a wholesaler or other inter-
mediate reseller. The word ‘‘customer’’ 
which is used in section 2(d) of the Act 
includes ‘‘purchaser’’ which is used in 
section 2(e). 

NOTE: There may be some exceptions to 
this general definition of ‘‘customer.’’ For 
example, the purchaser of distress merchan-
dise would not be considered a ‘‘customer’’ 
simply on the basis of such purchase. Simi-
larly, a retailer or purchasing solely from 
other retailers, or making sporadic pur-
chases from the seller or one that does not 
regularly sell the seller’s product, or that is 
a type of retail outlet not usually selling 
such products (e.g., a hardware store stock-
ing a few isolated food items) will not be 
considered a ‘‘customer’’ of the seller unless 
the seller has been put on notice that such 
retailer is selling its product. 

Example 1: A manufacturer sells to some 
retailers directly and to others through 
wholesalers. Retailer A purchases the manu-
facturer’s product from a wholesaler and re-
sells some of it to Retailer B. Retailer A is 
a customer of the manufacturer. Retailer B 
is not a customer unless the fact that it pur-
chases the manufacturer’s product is known 
to the manufacturer. 

Example 2: A manufacturer sells directly to 
some independent retailers, to the head-
quarters of chains and of retailer-owned co-
operatives, and to wholesalers. The manufac-
turer offers promotional services or allow-
ances for promotional activity to be per-
formed at the retail level. With respect to 
such services and allowances, the direct-buy-
ing independent retailers, the headquarters 
of the chains and retailer-owned coopera-
tives, and the wholesaler’s independent re-
tailer customers are customers of the manu-
facturer. Individual retail outlets of the 
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chains and the members of the retailer- 
owned cooperatives are not customers of the 
manufacturer. 

Example 3: A seller offers to pay whole-
salers to advertise the seller’s product in the 
wholesalers’ order books or in the whole-
salers’ price lists directed to retailers pur-
chasing from the wholesalers. The whole-
salers and retailer-owned cooperative head-
quarters and headquarters of other bona-fide 
buying groups are customers. Retailers are 
not customers for purposes of this pro-
motion. 

§ 240.5 Definition of competing cus-
tomers. 

Competing customers are all businesses 
that compete in the resale of the sell-
er’s products of like grade and quality 
at the same functional level of dis-
tribution regardless of whether they 
purchase directly from the seller or 
through some intermediary. 

Example 1: Manufacturer A, located in Wis-
consin and distributing shoes nationally, 
sells shoes to three competing retailers that 
sell only in the Roanoke, Virginia area. Man-
ufacturer A has no other customers selling 
in Roanoke or its vicinity. If Manufacturer A 
offers its promotion to one Roanoke cus-
tomer, it should include all three, but it can 
limit the promotion to them. The trade area 
should be drawn to include retailers who 
compete. 

Example 2: A national seller has direct-buy-
ing retailing customers reselling exclusively 
within the Baltimore area, and other cus-
tomers within the area purchasing through 
wholesalers. The seller may lawfully engage 
in a promotional campaign confined to the 
Baltimore area, provided that it affords all 
of its retailing customers within the area the 
opportunity to participate, including those 
that purchase through wholesalers. 

Example 3: B manufactures and sells a 
brand of laundry detergent for home use. In 
one metropolitan area, B’s detergent is sold 
by a grocery store and a discount depart-
ment store. If these stores compete with 
each other, any allowance, service or facility 
that B makes available to the grocery store 
should also be made available on proportion-
ally equal terms to the discount department 
store. 

§ 240.6 Interstate commerce. 
The term interstate commerce has not 

been precisely defined in the statute. 
In general, if there is any part of a 
business which is not wholly within 
one state (for example, sales or deliv-
eries of products, their subsequent dis-
tribution or purchase, or delivery of 

supplies or raw materials), the business 
may be subject to sections 2(d) and 2(e) 
of the Act. (The commerce standard for 
sections 2 (d) and (e) is at least as in-
clusive as the commerce standard for 
section 2(a).) Sales or promotional of-
fers within the District of Columbia 
and most United States possessions are 
also covered by the Act. 

§ 240.7 Services or facilities. 

The terms services and facilities have 
not been exactly defined by the statute 
or in decisions. One requirement, how-
ever, is that the services or facilities be 
used primarily to promote the resale of 
the seller’s product by the customer. 
Services or facilities that relate pri-
marily to the original sale are covered 
by section 2(a). The following list pro-
vides some examples—the list is not ex-
haustive—of promotional services and 
facilities covered by sections 2 (d) and 
(e): 

Cooperative advertising; 
Handbills; 
Demonstrators and demonstrations; 
Catalogues; 
Cabinets; 
Displays; 
Prizes or merchandise for conducting pro-

motional contests; 
Special packaging, or package sizes. 

§ 240.8 Need for a plan. 

A seller who makes payments or fur-
nishes services that come under the 
Act should do so according to a plan. If 
there are many competing customers 
to be considered or if the plan is com-
plex, the seller would be well advised to 
put the plan in writing. What the plan 
should include is describe in more de-
tail in the remainder of these Guides. 
Briefly, the plan should make pay-
ments or services functionally avail-
able to all competing customers on 
proportionally equal terms. (See § 240.9 
of this part.) Alternative terms and 
conditions should be made available to 
customers who cannot, in a practical 
sense, take advantage of some of the 
plan’s offerings. The seller should in-
form competing customers of the plans 
available to them, in time for them to 
decide whether to participate. (See 
§ 240.10 of this part.) 
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